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STATE OF WASHINGTON
SNOHOMISH COUNTY DISTRICT COURT, EVERETT DIVISION

@(‘E@: WASHINGTON

1008 plaintiff,
Y 14 UP{\'

c0; D‘STSN\S\ON ORDER GRANTING
DEFENDANTS’

)
}
) C 701706, et. al.
)
)
)
STEVENS, DOUGLAS, et al. y - MOTIONS TO SUPPRESS
)
)
)

Defendants.

THIS MATTER HAVING COME BEFORE THE ABOVE-ENTITLED COURT
on Defendants’ motions to suppress. The Court reviewed the voluminous record of
proceedings held from other jurisdictions, including Skagit County, Snohomish County,
King County, and the Department of Licensing. For the reasons stated below, the breath
test results in cach of the Defendant’s cases are suppressed.

FINDINGS OF FACT

Each Defendant in these consolidated cases werc arrested for driving while under
the influence of intoxicants, and each submitted to a test of his/her breath. These tests
were performed on the DataMaster or DataMaster CDM instruments (herein collectively
referred to as DataMaster).

The instrument operates under the principle of comparing the unknown breath of
a defendant to 2 known standard of alcohol to measure the amount of alcohol in the
defendant’s breath. To ascertain the accuracy of the breath test results, there are multiple
checks performed by the instrument. One of the cheeks is the “external standard test.”

This test involves the “‘use of a simulator containing a certified simulator solution, to
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provide a known alcohol vapor concentration to test the accuracy and proper working
order of the instrument.” WAC 448-16-030(8) (Emphasis added). A simulatoris a
device which when filled with a certified simulator sqlution, maintained at a known
temperature, provides a vapor sample of known alcohol concentration. WAC 448-16-
030(11) (Emphasis added).

The Washington State Toxicology Lab (WSTL) is responsible for the preparation,
testing, and validation of solutions. Simulator solutions are reference materials used to
calibrate, test, and ensure the accuracy and precision of DataMaster and individual brecath
tests. Accordingly, the Breath Testing section depends on the work product of the WSTL
as the base for calibration of instruments and for the verification checks performed in the
field with each test.

State Toxicologist Dr. Barry Logan (Logan) promulgated protocols and
procedures contained in the Policies and Procedures Manuals that governs the preparation
and testing of solutions. There are separate protocols that govern the preparation of
external standard solutions (field solutions) and quality assurance solutions (QA
solutions). In general, a toxicologist mixes the solutions according to the protocols, and
then each of the 16 toxicologist tests the solutions by preparing vials of the mixture and
submitting them to headspace gas chromatography along with control vials and blank
vials. The results are recorded for each toxicologist into the “solution certification
database,” which is then used to calculate a “certified” value assigned to the solution.
This solution is then used by the Breath Test section for calibrations, validations, etc.

with respect to the instruments. The toxicologists then “certify” that they have performed
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the tests and that the results as published are correct. These certifications are intended to
be used in court in lieu of live testimony by the toxicologists.

There were many irregularities present during the preparation, testing, and
validation of these solutions. Because of these irregularities, this court cannot consider
the breath test results to be reliable, scientific evidence that is helpful to a trier of fact
under ER 702.

The irregulanties are described below:

Inaccurate Certifications

1. Anne Marie Gordon (Gordon) was promoted to Lab Manager sometime in 2003.
2. Gordon informed Logan that her predecessor had other analysts test solutions for
him, but he certified that he had prepared and tested the solutions. Logan informed
Gordon that this was not an acceptable practice.

3. Someume in 2003, Gordon engaged in the same practice by signing CrRLJ 6.13
certifications that she had tested and prepared the solutions and that the tests were
accurate and correct. However, it was Lab supervisor Ed Formosa (Formosa) who had
prepared and tested solutions for Gordon from 2003 to 2007.

4, The Washington State Patrol (WSP) received two anonymous tips that exposed
the unacceptable practice. The initial tip was received on March 15, 2007, and it stated
that “simulator solutions are being falsified as far as the certification.”

5. Logan assigned Gordon and Formosa to investigate. |

6. On April 11, 2007, after looking into the complaint, Gordon and Formosa

presented a memorandum to Logan. They reported that there was not a problem with the
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-+ -nd that “[n]o solutions have ever left this laboratory with an incorrect

cwsietration
7. I'his court adopts the decision of the South Division, Snohomish County District

-1 on November 30, 2007.
- Uielicigneies
o. “ e WSTL does not have any protocols or procedures that require software be
- .1 checked for accuracy or fitness of purpose, or to deterrnine that the data
"o ns correct.
9. The software did not account for and include the data from the fourth toxicologist
in the calculation of the standard deviation in determining precision.
10.  The software was changed in August 2005. By this time, WSTL had hired four
additional toxicologists. The data from these four additional toxicologists were not
included in the calculations.
1. The third software error involved the software miscalculating the vapor alcohol
concentration by five ten-thousands, a significant miscalculatioit.
12. The software that placed the results on the spreadsheet was not checked for
capabilily and updated to allow for the additional analysts who were hired. These results
were used to calculate average solution concentration, standard deviation, range,
precision CV and cquivalent vapor concentration. These calculations werc integral to the
cuitlication of solutions.

13, The WS'fL protocols require that data from “all” analysts be included in the

calculations.
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Human Error and Negligence
14.  During the testing of simulator solutions, the results for each analyst are entered

into a database and recorded on a worksheet. The worksheets are prepared by supﬁort
personnel. The analysts then sign on the worksheets to acknowledge that the numbers on
the worksheet are correct. The analysts do not check to make sure that the data entry on
the worksheet is the same as the values on the chromatograms, which is a printout that
contains the raw data results generated during testing.

15.  There have been cases where the numbers on the worksheets differ than the
values on the chromatograms.

16. The worksheets are posted on the website and relied upon by the public in
determining the accuracy and precision of the breath testing machines in the field.

17.  This Court adopts Finding of Fact 27 in the King County District Court Order,
and similarly finds that there were at least 150 instances of non-software related errors

committed by analysts, which includes the following:

a. Incorrect data entered into certification spreadsheets.

b. Incorrect test values for controls.

c. Incorrect or non-labeling of solutions.

d. Incorrect testing dates of solutions on the declarations, where it pre-cis

solution preparation dates.

€. Using a chromatograph machine (Machine #1) that has different opoi
characteristics than the other machines used in the Lab. Machine #], during i<-icsuie -n
a sample, loses some of the vapor concentration. Vapor concentration is an i

component to an accurate measurement of a sample and during the certification o 2
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